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Passed by Shri Uma Shankar Commissioner (Appeals-I) Central Excise
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--------~:-----"ff ~
Arising out of Order-in-Original No 137/SUPDT./STR-MEH/15 dated : 31.12.2015lssued by:
Superintendent, Central Excise, Din: Mehsana, A'bad-II1.

314"1cr1¢t1f / !,.!R,c11Gl cpT ~~ 4'IT Name & Address of The Appellants/Respondents

Mis. Bharatsingh 8. Banvet,

~- 3rft om?gr rig€ al{ ft an, fr If@art cnl" 3f1flc;r Plh'lfc;Jfula m "ff crix mr
%:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way:-

v#mt zrea, para zca v ar a4l#tu =znf@raw at 3f1flc;r :
Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

~~.1994 cB7" tTRT 86 *~ 3f1flc;r cnl" frr:;:r cfi tfffi cB7" 'G'IT ~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a a8hr 9Rt zc, sq zcn vi aa or4hat1 +nznf@raw 3j.2o, =ea zRq€ca
~.~ T=fTR , 31!:\l-JGIG!IG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) 379)Rt naff@raur at Raft; 3tf@)fzr, 1994 #l Ir 86 (1) cB" ~
3f1flc;r ~ Plll l-Jlcle>-i"t, 1994 a fu g(«) sifa Reiff nTf ~.it- 5 B ar ii
at u aft gar arr RGr 3mar fag 3r#la t n{ it srst #Rzii
alt et aReg (Gr vs qfa ,fa elf) sh ma; # fa enmuf@rawmt znzrfl
R-l!fa %, cfITT cB" ~ •m 4Gt Pl¢ w.:r ~ cfi rll Ill 4"1 a cB" xi 61 ll¢ x fG-1 -.t-s;. 1 x a aif4a ja
7re au uefaa at mi, ans #6t li'flT 3Tix wrrm 1Tll'f~~ 5 C'fruf m~ cB11
t cfITT ~ 1 ooo /- #) 3wt zhfti srzi Paras st ir, ans 6t li'flT 3Tix WITm 1Tll'f ~
~ 5 C'fruf m 50 C'fruf cicB" 'ITT 'ITT ~ 5000/ - #$ha urft zhftt sei hara 6t mis, ans #
li'flT 3Tix wrrm 1Tl!'f~~ so C'fruf It Una nT ? asiT, 1o00o/ - i:ifrfr ~ mTfr 1

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service
Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against (one of which
shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of
service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of
Tribunal is situated.
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(iii) ~~.1994 ctr tTRT 86 ctr '3cf-t!RT (2-c:) a 3infa 3r9la ara fr4ma8), 1994 * frn:r:1- 9 (2-c:)a 3iafa Reiffr a.el7 al u waif vi s# rr 3gar, #4ta sna zgea/ alga, 3€tu 5nr
zc (rftc) a arr uRzii (au a mfr #Ra &ft) 3ii 3ga/srzu mgr rerar sngaa, #ta
Ur zrca, 3rat6#tr =naf@raw at 3lfcrG.r ffi a fer ha g; vim vi bra snr yea ts/ ngri,
ala snr yeas rr ufR amen a 4fa rat itft
(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For .ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal.

2. zreniziifr yurau re tf@fa, 1975 ctr if sGr4rat--1 a siafa fefffa f; 314Ur Ia 3nest
yd terr+ qf@era»rt #a m?gr t uR u 6 6.50/- W c))T .-xlllll<'lll~~WIT "ffi'TT~I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. vfr zrea, Ira zyea vi ara a4ltd urnf@rat (rff@4f@) Ranlaa), 1982 if mmr '1zi 3ra viaf@era
T-ff1ffiT <m x-1~ R;i a ffi cncq ~ cffr 3lR 'lfr ant nraffa fut Grat ?j

3. Attention is also invited to the rules covering these and other related matters contained in Q
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. liar era, as4hr 3era srca vi arasr4)truf@rs (#Fara)h i;mt 3Itftmama ii #c4tr 3en.:, .:,

~rz;:q;'~1 fQ,1111 $'I' mu ~t,'Cp cfi° 3@'dffi' fa#hr(aiszr-) 3rf@1fa 2&v(Gs&g t icT 29) f@Gris:.
.:,

of..·c.2y sit# fear3rf@fr, £ C1, C1, II $'I'rr zs #3iiavars ast 3ft m-r_$'1'-rf l~~$'1'-rf~-
if@rsmracr3Garf?&, arffgr arra 3iaviasa#tsraft 3r±frearframats«warfazt
air sera rcaviarsa 3@'d@'" if.r fcn'rrmr ~rz;:q;" #~ ~mmr t.:, .:,

(il mu 11 @t a aiai fuif tan
(ii) Gr±z sar Rt r a{ nr if@r

(iii) ~ ~ fuFllJ.11& ti!) cfi' f.:r<l.:r 6 cfi' 3@'d@' 2zr va#

- 377it asrzrzfzrnrh sane fa#hr (i. 2) 3rf@0fr,2014# 3car u4fa ar4)rzruf@arta
"

+qr f@arr#trwrar 3ffvi 3rilataraa{iztt t

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section Q.
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)
Act, 2014.

(4) (i) srs.dwR me.•~~r <fi' IB 374tr qfrawr #qrszi srca 3rrar area <ITc\Ds fa&fa tat if.r fcn'rr.:, .:,

mr ~~<fi' IO¾m 1R 3ITT"~~ c\Ds fa& 1Rataa c\Ds <fi' 10%m tit $'I" '\;IT~~ I.:, .:, .:,

(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."
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ORDER-IN-APPEAL
¢ • wk

Mis. Bharatsingh B Banvet,Revera Guest House;C, 1" fl0or, Nr. Dena Bank,
'

Mehsana, Gujarat - 384315 [for short - 'appellant'] has filed this appeal against OIO No.

137/Supdt./STR-Meh/2015 dated 31.12.2015, passed by the Superintendent, Service Tax Range
I

Mehsana, Gandhinagar Division, Ahmedabad-III Commissionerate [for short - 'adjudicating

authority'].
2. Briefly stated, a show cause notice dated 11.3.2013 was issued to the appellant for

non filing of ST-3 returns for the period April to June, 2012, which was required to be filed on

25.10.2012 under Rule 7 of the Service Tax Rules, 1994. This notice was adjudicated vide the
..

impugned OIO wherein the adjudicating authority imposed a penalty of Rs. 20,000/- under the

provisions of Rule 7C of the Service Tax Rules, 1994 read with Section 70(1) of the Finance

Act, 1994 for non/late filing of ST-3 returns for the period April to June, 2012.

0

3.

4.

The appellant, in this appeal has raised the following averments:

• that they have surrendered their ST-3 returns as their taxable value was below
exemption limit;

• that as per CBEC ciricular No.97/8/2007-ST dated 23.08.2007, no ST-3 return
is required to be filed for the person who are not liable to pay service tax
(because of exemption including turnover based exemeption).

Personal hearing in the matter was held on 20.12.2016. Shri N.R.Parmar,

0

Authorized representative of the appellant, appeared and reiterated the arguments made in the

grounds of appeal.

5. I have gone through the facts of the case, the grounds of appeal and the oral

averments, raised during the course of personal hearing. The issue to be decided is whether the

appellant is liable for penalty under the provisions of Rule 7C of the Service Tax Rules, 1994

read with Section 70(1) of.the Finance Act, 1994 for non/late filing of ST-3 returns for the
I

period April to June, 2012.
6. As per provisions of Section 70, every personal liable to pay the service tax shall.

himself assess the tax due on the service provided by him and shall furnish a return in the

prescribed format before the concerned authority. As per amended Rule 7 of the Service Tax

Rules, 1994, form ST-3 required to be submitted by the 25 October 2012 shall cover the

period from 1" April 2012 to 30th June 2012.

7. Rule 7C of the Service Tax Rules 1994 stipulates penalty for non-filing of prescribed

ST-3 returns in time. The statute prescribes that from the date prescribed for submission of ST-

3 return, rupees five hundred for the delay of fifteen clays, one thousand rupees for beyond

fifteen days but not later than thirty days and beyond thirty days, an, amount of rupees one ..

thousand plus hundred rupees every day. The provisions to the said Rules provides the total

amount payable in tenns of the said rule, for delayed submissions of return, shall not exceed the

amount specified in Section 70 of 1he Finance Act. i.e Rs.20,000/-. '&l
8. The appellant has stated that their taxable value for the service rendered was

below the exemption limit of Rs.4 lacs during 2005 and bepeethg surrendered their
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time to time. However, the adjudicating authority has alleged that no return has been filed. The

appellant has further relied on the circular No.97/8/2007-ST dated 23.08.2007 issued'by CBEC.

The said circular states that:-

"6.1 The service tax return is required to be filed under Section 70 ofthe Act read
with rule 7 ofthe Rules, by "any person liable lo pay the service tax". This, return is
required to befiled on a halfyearly basis, in Form ST-3. For the periodsfrom April to
September and October to March, it must be filed by the 25" October and the 25
April respectively. Further, 'Input Service Distributor' is also required to file this
return. Persons who are not liable to pay service tax (because of an exemption
including turnover based exemption), are not required tofile ST-3 return."

9. Further, I observe that in the case of Suchak Marketing Private Limited [2013 (30) STR

593], and requested that the penalty be set aside. The Hon'ble Tribunal in this case, held as

follows:
Ifind that in view ofthe Board's Circular No. 97/8/2007-$.T., dated 23-8-2007, in the
event, no service is rendered by the service provider, there is no requirement to file
ST-3 Returns. The ld. AR could not produce anything contrary to the said Circular.
Besides, Ifind that asper Rule 7C ofthe Service Tax Rides, in the event, 'nil' returns
are filed, the assessing officer had the discretion to waive the late feesforfiling the
ST-3 Returns. In may view, it is afit case to invoke the proviso to Rule 7C and waive the
late fees relating to the nil returnsfiled by the appellant during the periodApril, 2005 ..
to March, 2008.

10. As the matter stands settled by the Hon'ble Tribunal, I set aside the penalty imposed by

the adjudicating authority by invoking the third proviso to Rule 7C of the Service Tax Rules:

1994.
11. In view of the foregoing, the OIO is set aside and the appeals are allowed with

consequential relief, if any. 3741aaf arra fta 3rut ar feqzrl 35ulm a@th fhu

srart The appeal filed by the appellant stands disposed of in above terms.

Ayn%wa
(sar gia) .

3gr (3r@er -I)
Date: 2212/2016

Attested

.2.+heh
Superintendent (Appeal-I)
Central Excise, Ahmedabad
BYR.P.A.D.
To,
Mis. Bharatsingh B Banvet,
Revera Guest House, C, 1" fl0or,

NeDena Bank, Mehsana, Gujarat - 384315
Copy to:-

1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III
3. The Additional Commissioner (System), Central Excise, Ahmedabad-III
4. Jhe Deputy/Assistant Commissioner, Central Excise, Kadi Division, Ahmedabad-III
5 Guard file. '

6. P.A
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